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[Names and Addresses of Counsel. | 
HELLENTHAL & HELLENTHAL, Juneau, 
Alaska, 
Attorneys for Plaintiff in Error. 
JOHN H. COBB, Juneau, Alaska, 
Attorney for Defendant in Error. 


In the District Court for the Territory of Alaska, 
Division Number One, at Juneau. 


Case No. 13825-A. 


TERRITORY OF ALASKA, 
Plaintiff, 
VS. 
ALASKA PACIFIC FISHERIES, 
Defendant. 


Praecipe [for Transcript of Record]. 

Kindly prepare certified copies for transmission 
to the United States Circuit Court of Appeals in con- 
nection with your return of the Writ of Error herein 
as follows: Original Complaint, Demurrer to Com- 
plaint, Answer, Reply, Findings of Fact and Con- 
clusions of Law, and Judgment (all in one), Bill of 
Exceptions, Petition for Writ of Error and Order 
allowing same, Assignment of Errors, Bond on Writ 
of Error, Writ of Error and Citation on Writ of 
Error. Two Opinions. 

HELULENTHAL & HELLENTHAL, 
Attorneys for Defendant. 


“Page-number appearing at foot of page of original certified Record. 
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Filed in the District Court, District of Alaska, 
First Division. Dec. 10, 1915. J. W. Bell, Clerk. 
By L. E. Spray, Deputy. [1a*] 


In the District Court for the Territory of Alaska, 
Division Number One, at Juneau. 


No. 13825—A. 
THE TERRITORY OF ALASKA, 


Plaintiff, 
VS. 
ALASKA PACIFIC FISHERIES, a Corporation, 
Defendant. 
Complaint. 


The above-named plaintiff complaining of the 
above-named defendant, for cause of action alleges: 
IL. 

The defendant is a corporation, duly incorporated, 
and owning property and engaged in the fishing busi- 
ness in the Territory of Alaska. 

aL: 

That during the month of June, 1915, and con- 
tinuously up to the present time, the defendant was 
engaged in and prosecuting and attempting to prose- 
cute the business of fishing by means of fish-traps 
situate in the waters of Alaska. 

That durimg all said period the defendant was en- 
gaged in operating twenty-two (22) fish-traps, the 
precise locations of which said traps are to the plain- 
tiff unknown, but they are all within the waters of 
Southeastern Alaska and subject to the tax herein- 
after alleged. 
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Ser, 

That by an act of the Alaska legislature, approved 
[2] April 29th, 1915, entitled ‘‘ An act to establish a 
system of taxation, create revenue, and provide for 
collection thereof, for the Territory of Alaska, and 
for other purposes; and to amend an act entitled ‘‘ An 
act to establish a system of taxation, create revenue 
and provide for collection thereof for the Territory of 
Alaska, and for other purposes,’’ approved May 1, 
1913, and declaring an emergency,’’—each and every 
one of said traps became and is subject to the pay- 
ment of a license tax of One Hundred Dollars ($100) 
each for the year 1915, which said tax, by the terms 
of said act, became due and payable on the Ist day of 
eral, 1915. 

IV. 

That the defendant, though prosecuting the busi- 
ness aforesaid for the current season of fishing, has 
failed, neglected and refused to pay said license tax 
or any part thereof. 

WHEREFORE, plaintiff sues and prays judg- 
ment for the sum of Twenty-two Hundred Dollars 
($2,200), with interest thereon at the rate of eight 
per cent per annum from the Ist day of July, 1915, 
and all costs and disbursements herein incurred. 

J. H. COBB, 

Chief Counsel for the Territory of Alaska. [3] 


United States of America, 
Territory of Alaska,—ss. 

J. H. Cobb, being first duly sworn, on oath deposes 
and says: I am chief counsel for the Territory of 
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Alaska. The above and foregoing complaint is true 
as I verily believe. 
J. H. COBB. 


Subscribed and sworn to before me this 7th day of 
July, A. D. 1915. 

[ Notarial Seal] E. L. COBB, 

Notary Public in and for Alaska. 

My commission expires Dec. 3, 1918. 

Filed in the District Court, District of Alaska, 
First Division. Jul. 10, 1915. J. W. Bell, Clerk. 
By John T. Reed, Deputy. 


[Endorsed]: Original No. ——. In the District 
Court for the Territory of Alaska, Division No. 1, at 
Juneau. ‘The Territory of Alaska, Plaintiff, vs. 
Alaska Pacific Fisheries, a Corporation, Defendant. 
Complaint. J. H. Cobb, Chief Counsel for the Terri- 
tory of Alaska. [4] 


In the District Court for the Territory of ‘Alaska, 
Division Number One, at Juneau. 


Case No. 13825—A. 
THE THRRITORY OF ALASKA, 


Plaintiff, 
VS. 
ALASKA PACIFIC FISHERIES, a Corporation, 
Defendant. 
Demurrer. 


Comes now the above-named defendant and demurs 
to the complaint of the plaintiff herein, and for cause 
of demurrer alleges: 
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aL 

That said complaint does not state facts sufficient 
to constitute a cause of action. 

ice 

That the act of the Alaska legislature, approved 
April 22, 1915, referred to in the complaint and upon 
which the alleged lability of the defendant is based, 
is invalid and void. 

lalale 

That the act of the Alaska legislature approved 
April 22, 1915, referred to in the complaint, is in con- 
flict with the Organic Act, the Laws of the United 
States and the Constitution of the United States, and 
is such that the territorial legislature did not possess 
the power and authority under the Organic Act to 
enact the same. [5] 

TV. 

That the tax attempted to be laid by the act referred 
to in the complaint is not uniform upon the same 
class of subjects in this that an attempt is made to 
tax fish-traps and gill-nets while seines are not taxed. 
Thereby imposing a burden on those fishing by means 
of traps and gill-nets, not imposed upon those fishing 
by means of seines, and the act is for that reason void 
to the extent that fish-traps are sought to be taxed. 

We 

That the act referred to in the complaint is void 
for the reason that it is an attempt to lay and collect 
a tax without any reference to the value of the thing 
taxed, contrary to the provisions of the Organic Act 
in that regard. 
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Vell, 

That the tax imposed by the act, refered to in the 
complaint, is in fact a specific tax on property, and 
as such is levied without any reference to the value 
of the property sought to be taxed, to wit, the fish- 
traps, contrary to the provisions of the Organic Act 
in that regard. 

HELLENTHAL & HELLENTHAL, 
Attorneys for Defendant. 

Due service by copy admitted this 27th day of 
July, 1915. 

J. H. COBB, 
Attorney for Plaintiff. 


Filed in the District Court, District of Alaska, 


First Division. Jul. 29, 1915. J. W. Bell, Clerk. 
By —————., Deputy [6] 


In the District Court for the Territory of Alaska, 
Division Number One, at Juneau. 


Case. No. 1325—A. 
THE TERRITORY OF ALASKA, 


Plaintiff, 
VS. 
ALASKA PACIFIC FISHERIES, a Corporation, 
‘Defendant. 
Answer. 


Comes now the defendant and for answer to the 
complaint of the plaintiff herein, admits, denies and 
alleges as follows: 

I. 
The defendant admits that it is a corporation duly 
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incorporated and owning property in the Territory 
of Alaska, and engaged in the fishing: business in 
said Territory, as said fish business is hereinafter 
more particularly described. 

TY. 

The defendant denies that during the month of 
June, 1915, or at any other time, it was engaged in 
prosecuting, or attempting to prosecute, the busi- 
ness of fishing by means of fish-traps, situate in the 
waters of Alaska or elsewhere, and in this connec- 
tion the defendant avers: 

That it is the owner of salmon cannaries, situate 
in Southeastern Alaska, and that it is engaged in 
eatching, packing and canning salmon and that in 
connection with the operation of such canneries it 
catches, packs, cans and ships salmon; that it is the 
owner of eighteen (18) fish-traps, situate in the 
waters of Southeastern Alaska, and that each {[T] 
and all of said fish-traps are appliances used by it in 
connection with its operation of said canneries and 
that said traps and all of them are part of the can- 
nery property used exclusively for the purpose of 
catching fish to be canned in the defendant’s can- 
neries; 

That the defendant is not engaged in the business 
of operating fish-traps, or in the business of fishing 
by means of fish-traps; that it does not sell any of 
the fish caught in any of its said traps until the same 
have been canned at its said canneries and makes no 
use whatsoever of said fish-traps, except in the oper- 
ation of its said canneries. 

Further answering paragraph two (2) of the com- 
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plaint of plaintiff herein, the defendant denies that 
it is the owner of, or that it operates, twenty-two 
(22) fish-traps but avers that it is the owner of eigh- 
teen (18) fish-traps used by it as in this paragraph 
above specified. In this connection the defendant 
further avers: 

That it has complied with all the provisions of 
chapter three, title seven of the Compiled Laws of 
Alaska, relating to fish and fisheries, including the 
provisions of sections 259, 260, 261, 262, 263, 264, 
265, 267, 268, 269, 270, 271, 272, 2738, 274, 275 and 
275—-a, and has paid license taxes on its business and 
output as by said act of Congress required, and has 
in all respects compled therewith. 

fO00 

Answering paragraph three (3) of plaintiff’s com- 
plaint the defendant avers: 

That it admits that the territorial legislature of 
the Territory of Alaska passed the act referred to in 
said [8] paragraph, but the defendant denics 
that it is the owner of any fish-traps subject to the 
payment of any license tax under said act, and in 
this connection, the defendant further avers: 

That said act is invalid and void, among others, 
for the reasons following: 

First. That said act attempts to alter, amend 
and change the fish laws passed by the Congress of 
the United States, prior to the adoption of the Or- 
ganic Act and in force at the time said act was 
adopted, which said attempt is contrary to the pro- 
visions of said Organic Act and renders the act void, 
as an act passed without authority. 
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Second. That the purported license tax sought to 
be collected in this action is not a license but a tax 
and is sought to be collected in violation of the pro- 
visions of the Organic Act of the Territory of 
Alaska in this that the act is a revenue measure 
pure and simple, and that the license sought to be 
collected are not sought to be collected for the pur- 
pose of regulation, but for the purpose of taxation 
only; that the amount imposed is far in excess of the 
amount required to issue the license, to regulate and 
inspect the thing sought to be licensed and to do 
such other things as might be done by the Territory 
under its police powers; and that the express object 
of the act is not regulation, but taxation, and as such 
is in violation of the provisions of the Organic Act, 
which requires, ‘‘That all taxes shall be uniform 
upon the same class of subjects and shall be levied 
and collected under general laws, and the assess- 
ment shall be according to the actual value thereof. 
No tax shall be levied for territorial purposes in ex- 
cess of one per centum upon the assessed valuation 
of property therein in any one year.’’ ’ [9] 

And further that said attempt to tax is in viola- 
tion of the last quoted provision of the Organic Act 
in this, the natural conditions in Southeastern 
Alaska are such that it is practical to catch salmon 
by means of traps and gill-nets, and such that a 
seine cannot be used, while the natural conditions in 
Western Alaska are such that it is not practical to 
catch fish by means of traps and gill-nets, but the 
seine is the device used, in the last mentioned local- 
ity for that purpose. There are a great many sal- 
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mon canneries in Southeastern Alaska and the fish 
canned in these canneries are nearly all caught by 
means of traps and gill-nets. There are also a large 
number of canneries in Western Alaska and the fish 
there canned are nearly all caught by the use of 
selnes. : 

That the defendant owns three canneries, all of 
which are situate in Southeastern Alaska, and all of 
which are so situate that the fish canned at said can- 
neries must be caught either by means of a trap or 
gill-net, since the natural conditions in the Territory 
from which these fish must come do not admit of the 
use of a seine. 

That to the Westward, along the Alaskan coast, 
different conditions prevail; that the practical meth- 
ods of fishing there is by means of seines; that in 
that locality seies are almost exclusively used by 
the canneries in procuring fish to be canned and 
packed at the canneries there situate; that if this act 
should be enforced and the defendant be required to 
pay the tax therein assessed against it because of 
the fact that it employes fish-traps and gill-nets in 
order to supply its canneries with fish, it would be 
greatly handicapped in mecting in the market its 
competitors, who [10] operate canneries to the 
westward alone the Alaskan coast and in the Alas- 
kan waters, where the use of scines is practical and 
where the fish are caught and the canneries supplied 
by means of the use of seines. 

That said tax for the reasons stated is not uniform 
upon the same class of subjects; is not assessed ac- 
cording to the actual value thereof and is levied 
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without reference to whether it is in excess of one 
per cent upon the assessed valuation of the property, 
and without making any assessment whatsoever, 
and that as to many of the traps owned:-by the de- 
fendant, the tax of one hundred ($100) dollars per 
trap greatly exceeds one per cent upon the actual 
value of said traps in that some of the defendant’s 
traps are not worth to exceed twenty-five hundred 
($2,500) dollars. 

That the defendant cannot supply its canneries 
with fish except by using traps and gill-nets, which 
are taxed under the provisions of the act referred to 
in the complaint, while its competitors operating 
canneries in Western Alaska supply their canneries 
with fish by the use of seines, the use of which the 
natural conditions in that locality permit; that the 
defendant and all others similarly situated are 
obliged to sell their fish in the same market where 
the fish canned by the canneries situate in Western 
Alaska is marketed. That by reason of these facts 
the defendant is denied the privilege of fishing with- 
out paying the tax on trap and gill-nets exacted by 
said act, while its competitiors are allowed to exer- 
cise the privilege of fishing freely; 

That by reason thereof, as well as the other mat- 
ters and things hereinbefore set forth, said act is in 
violation of the fourteenth amendment to the Con- 
stitution of the United States. [11] 

IV. 

Replying to paragraph four of the plaintiff’s com- 
plaint, the defendant denies that it is prosecuting 
the business therein referred to, and avers that it is 
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engaged in the business hereinbefore set forth, pros- 
ecuted in the manner hereinbefore set forth, but ad- 
mits that it has failed and refuses to pay the license 
tax sought to be collected by this action, or any part 
thereof, for the reasons herein stated. 

And for further defense to the allegations of the 
complaint herein, the defendant avers: 

That the act upon which the complaint herein is 
based and under which the prosecution is had was 
enacted or claimed to be enacted by the legislature 
of the Territory of Alaska in the year 19115. 

That the session of the legislature which passed 
or claimed to have passed the above-entitled act 
convened on the first Monday in March, 1919, in the 
city of Juneau, Alaska, and continued in session for 
a period of sixty days, during which period they 
failed to pass and enact the act above referred to, 
and that said act, upon which the prosecution herein 
is had, was passed after the legislature had been in 
session for more than sixty days, and that the Gov- 
ernor of the Territory of Alaska did not call an ex- 
traordinary session to pass said act. 

WHEREFORE, the defendant prays that the 
plaintiff’s complaint be dismissed; that it take noth- 
ing by reason thereof; and that it have and recover 
from the plaintiff its costs and disbursements herein 
incurred. . 

HELLENTHAL & HELLENTHAL, 
Attorneys for Defendant. [12] 

[Endorsed]: Filed in the District Court, District 
of Alaska, First Division. Aug. 26, 1915. J. W. 
Bell, Clerk. By John T. Reed, Deputy. 
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ORIGINAL No. 1325-A. In the District Court 
for the Territory of Alaska, Division No. 1. The 
Territory of Alaska, Plaintiff, vs. Alaska Pacific 
Fisheries, a Corporation, Defendant. Answer. 
Hellenthal & Hellenthal, Attorneys for Defendant. 
Office: Juneau, Alaska. 

Due service by copy of the within admitted this 
26th day of Aug. 19115. 

J. H. COBB, 
Attorney for Plaintiff. [18] 


In the District Court for the Territory of Alaska, 
Division Number One, at Juneau. 


No. 1325-A. 
THE TERRITORY OF ALASKA, 


Plaiaurtt, 
VS. 
ALASKA PACIFIC FISHERIES, a Corporation, 
Defendant. 
Reply. 


Now comes the plaintiff by J. H. Cobb, Chief 
Counsel for the Territory of Alaska, and for reply 
to the affirmative answer of the defendant alleges: 

The plaintiff denies all and singular the allega- 
tions in said affirmative answer contained. 

J. H. COBB, 
Chief Counsel. 


United States of America, 
Territory of Alaska,—ss. 
J. H. Cobb being first duly sworn on oath deposes 
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and says: I am the chief counsel for the Territory of 
Alaska. The above and foregoing reply is true as £ 
verily believe. 

J. H. COBB. 


Subscribed and sworn to before me this 11th day 

of November, 1915. 
HK. L. COBB, 
Notary Public in and for Alaska. 

My commission expires Dee. 3, 1918. 

Filed in the District Court, District of Alaska, 
First Division. Nov. 18, 1915. J. W. Bell, Clerk. 
By L. KE. Spray, Deputy. [14] 


In the District Court for the Territory of Alaska, 
Division Number One, at Juneau. 


No. 1825-A. 
TERRITORY OF ALASKA, 
Plaintiff, 
VS. 
ALASKA PACIFIC FISHERIES, a Corporation, 
Defendant. 
Judgment. 


This cause came on regularly for trial upon the 
complaint, answer and reply; and thereupon came 
the plaintiff by Mr. J. H. Cobb, and the defendant 
by Messrs. Hellenthal & Hellenthal, and all parties 
announced ready for trial; and filed a stipulation in 
writing waiving a jury and submitting the cause to 
the Court; and the respective parties also made, 
signed and filed their stipulation in writing as to all 


The Territory of Alaska. 15 


facts in the ease, of which stipulation the following 
also was a part to wit: ‘‘If the Court shall find under 
the law that judgment should go for the plaintiff, 
said judgment shall be for the sum of Nineteen Hun- 
dred Dollars ($1,900) with interest thereon from 
July Ist, 1915, from which judgment a writ of error 
or appeal may be prosecuted as provided by law’’; 
The said facts so stipulated are as follows, to wit: 
ile 

The defendant, The Alaska Pacific Fisheries, is a 
corporation duly incorporated and owning property 
and doing business in the Territory of Alaska. 

co 

The said defendant is the owner of 19 fish-traps 
situate within the waters of Southeastern Alaska, 
which [15] said traps and each and all of them it 
operated during the fishing season of 1915, to wit, 
during the months of June, July and August, taking 
fish therein. 

inh, 

That none of the fish taken by the defendant in 
any one of its said fish-traps operated by it as afore- 
said, was sold by the defendant prior to being 
canned, but all the fish so caught were utilized by 
the defendant in connection with the operation of 
certain canning plants owned by it in which said fish 
were canned and thereafter sold as canned salmon, 
and the defendant has not otherwise engaged in the 
fish-trap business. 

Le 

That some of the canneries in the Territory of 

Alaska are so situate that because of natural con- 
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ditions they are obliged to supply the fish canned by 
resorting to the use of fish-traps, while others are so 
situate because of natural conditions that the fish 
can be supplied in no other practical manner except 
by the use of gill-nets, while still others are so situ- 
ate that the fish cannot be supplied except by the 
use of seines; that the canneries of the defendant are 
so situate that seines cannot be practically used in 
connection with the catching of the fish canned or in 
connection with the furnishing of the fish supplied 
for its canneries, but it is obliged to resort to the use 
of fish-traps for that purpose. 
Ve 

The defendant has complied with all the provi- 
sions of chapter 3, title 7, of the Compiled Laws of 
the Territory of Alaska relating to fish and fisheries 
including the provisions of sections 259 to 275—A in- 
clusive, and has paid the license tax provided for by 
said sections. [16] 

VI. 

The defendant has not paid the tax sued for in this 

action for 1915, or any part thereof. 
Vil. 

The second session of the legislature which passed 
the act which forms the basis of this action, to wit, 
chapter 76, Session Laws of Alaska, 1915, convened 
on the Ist day of March, 1915, at 12 0’clock noon; 
that on the 29th day of April, 1915, said legislature 
adjourned, sine die, at 12 o’clock midnight, accord- 
ing to the official time-piece of said legislature, that 
is to say, the clocks hanging in the halls of the two 
Houses of the legislature were stopped or turned 
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back by the sergeant-at-arms just prior to the hour 
of 12 o’clock midnight of April 29th, 1915, and there- 
after between the hours of 3 and 4 o’clock A. M., 
sun time, of April 30th, 1915, while the clocks in said 
halls of the legislature still indicated prior to mid- 
night, being stopped or turned back as aforesaid, 
the said act, namely chapter 76 of the Session Laws 
of Alaska, 1915, was finally passed by both Houses 
of the legislature and approved by the Governor and 
was enrolled and filed in the office of the Secretary 
of State for the Territory as it now appears in the 
printed volume of the Session Laws of Alaska, 1915, 
chapter 76; that the Governor of the Territory of 
Alaska did not call an extra session to pass said act. 

VIII. 

Some of the said traps of defendant are worth up- 
wards of $10,000 and some are worth not to exceed 
$1,000. 

And from the foregoing the Court finds as facts 
herein the matters and things in said stipulation, 
contained; and from the facts so found and the stip- 
ulation aforesaid the Court concludes as a matter of 
law that the plaintiff is entitled to judgment for the 
sum of Nineteen Hundred [17] and Sixty-three 
Dollars ($1,963) and costs, to which ruling of the 
Court the defendant then and there excepted. 

IT IS THEREFORE CONSIDERED BY THE 
COURT, and is so ordered and adjudged that the 
plaintiff, the Territory of Alaska, do have and re- 
cover of and from the defendant the Alaska Pacific 
Fisheries, a corporation, the sum of Nineteen Hun- 
dred and Sixty-three Dollars ($1,963) with interest 
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thereon from the date hereof at the rate of eight per 
cent per annum, and ail costs incurred, for all of 
which let execution issue. 

Defendant is allowed thirty days from this date 
in which to file bill of exceptions. 

Dated this 1st day of December, 19115. 

ROBERT W. JENNINGS, 
Judge. 

Filed in the District Court, District of Alaska, 
Hirst Division. Dec. 2, 1915. J. W. Bell, Clerk. 
By L. E. Spray, Deputy. [18] 


In the INstrict Court for the Territory of Alaska, 
Division Number One, at Juneau. 


Case. No. ie25—A. 
THE TERRITORY OF ALASKA, 


Plaintiff, 
vs. 
ALASKA PACIFIC FISHERIES, a Corporation, 
‘Defendant. 


Bull of Exceptions. 

BE IT REMEMBERED, that the defendant 
herein, duly and regularly and within the time pre- 
scribed therefor, filed its demurrer, which is in 
words and figures as follows: 
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In the District Court for the District of Alaska, 
Division Number One, at Juneau. 
Case No. 13825—A. 


THE THRRITORY OF ALASKA, 
Plaintiff, 
VS. 
ALASKA PACIFIC FISHERIES, 
a Corporation, 
Defendant. 
Demurrer [in Bill of Exceptions]. 

Comes now the above-named defendant and de- 
murs to the complaint of the plaintiff herein, and 
for cause of demurrer alleges: 

I. 

That said complaint does not state facts sufficient 

to constitute a cause of action. 
IT. 

That the act of the Alaska Legislature, approved 
April 22, 1915, referred to in the complaint and upon 
which the alleged liability of the defendant [19] 
is based, is invalid and void. 

III. 

That the act of the Alaska legislature approved 
April 22, 1915, referred to in the complaint, is in 
conflict with the Organic Act, the Laws of the 
United States and the Constitution of the United 
States, and is such that the territorial legislature 
did not possess the power and authority under the 
Organic Act to enact the same. 
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IV. 

That the tax attempted to be laid by the act re- 
ferred to in the complaint is not uniform upon the 
same class of subjects in this that an attempt 1s 
made to tax fish-traps and gill-nets, while seines are 
not taxed. Thereby imposing a burden on those 
fishing by means of traps and gill-nets, not imposed 
upon those fishing by means of seines, and the act 
is for that reason void to the extent that fish-traps 
are sought to be taxed. 

V. 

That the act referred to in the complaint is void 
for the reason that it is an attempt to lay and collect 
a tax without any reference to the value of the thing 
taxed, contrary to the provisions of the Organic Act 
in that regard. 

VI. 

That the tax imposed by the act, referred to in 
the complaint, is in fact a specific tax on property, 
and as such is levied without any reference [20] 
to the value of the property sought to be taxed, to 
wit, the fish-traps, contrary to the provisions of the 
Organic Act in that regard. 

HELLENTHAL & HELLENTHAL, 
Attorneys for Defendant. 

That thereafter and on the 11th day of August, 
A. D., 1915, this cause came on regularly for hearing 
upon the demurrer so filed to the complaint, both 
parties being represented by counsel, and the matter 
having been fully argued and presented to the Court, 
the Court overruled said demurrer, to which ruling 
and order of the Court the defendant, by counsel, 
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then and there excepted, which exception was then 
and there allowed by the Court. 

BE IT FURTHER REMEMBERED that there- 
after the defendant filed its answer, to which a reply 
was duly filed by the plaintiff, whereupon the cause 
being at issue upon a question of fact, the parties 
duly and regularly by a stipulation in writing 
Waived a jury, and thereupon the parties duly and 
regularly entered into a stipulation as to all the facts 
in the case, which stipulation is in words and figures 
as follows: 


In the District Court for the District of Alaska, 
Division Number One, at Juneau. 


No. 1825-A. 


THE THRRITORY OF ALASKA, 
Plaintiff, 
VS. 
ALASKA PACIFIC FISHERIES, 
a Corporation, 
Defendant. 


Stipulation [of Facts ]. 

It is hereby stipulated and agreed by and between 
the plaintiff and defendant, by their respective 
[21] counsel, that this case shall be tried upon the 
following agreed facts: 

ile 

The defendant, The Alaska Pacific Fisheries, is a 
corporation duly incorporated and owning property 
and doing business in the Territory of Alaska. 
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IT. 

The said defendant is the owner of 19 fish-traps 
situate within the waters of Southeastern Alaska, 
which said traps and each and all of them it oper- 
ated during the fishing season of 1915, to wit, during 
the months of June, July and August, taking fish 
therein. 

II. 

That none of the fish taken by the defendant in 
any one of its said fish-traps operated by it as afore- 
said, was sold by the defendant prior to being 
canned, but all the fish so caught were utilized by 
the defendant in connection with the operation of 
certain canning plants also owned by it in which 
said fish were canned and thereafter sold as canned 
salmon, and the defendant has not otherwise en- 
gaged in the fish-trap business. 

IV. 

That some of the canneries in the Territory of 
Alaska are so situate that because of natural condi- 
tions they are obliged to supply the fish canned by 
resorting to the use of fish-traps, while others are so 
situate because of natural conditions that the fish 
can be supphed in no other practical manner except 
by the use of gill-nets, while still others are so situ- 
ate that the fish cannot be supplied except by the 
use of seines; that the canneries of the defendant 
are so situate that seines cannot be practically used 
In connection with the catching of the fish eanned or 
in connection with the furnishing of the fish sup- 
plied for its canneries, but it is obliged to resort to 
the use of fish-traps for that purpose. 
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¥. 

The defendant has complied with all the provi- 
sions of chapter 3, title 7, of the Compiled Laws of 
the Territory of Alaska relating to fish and fisheries 
including the provisions of sections 259 to 275—A in- 
elusive, and has paid the license tax provided for by 
said sections. [22] 

VI. 

The defendant has not paid the tax sued for in this 

action for 1915, or any part thereof. 
VIL. 

The second session of the legislature which passed 
the act which forms the basis of this action, to wit, 
chapter 76, Sessions Laws of Alaska, 1915, convened 
on the Ist day of March, 1915, at 12 o’clock noon; 
that on the 29th day of April, 1915, said legislature 
adjourned, sine die, at 12 o’clock midnight according 
to the official time-pieces of said legislature, that 1s 
to say, the clocks hanging in the halls of the two 
Houses of the legislature were stopped or turned 
back by the sergeant-at-arms just prior to the hour 
of 12 o’clock midnight of April 29th, 1915, and there- 
after between the hours of 3 and 4 o’clock A. M., sun 
time, of April 30th, 1915, while the clocks in said 
halls of the legislature still indicated prior to mid- 
night, being stopped or turned back as aforesaid, the 
said act, namely chapter 76 of the Session Laws of 
Alaska, 1915, was finally passed by both Houses of 
the legislature and approved by the Governor and 
was enrolled and filed in the office of the Secretary 
of State for the Territory as it now appears in the 
printed volume of Session Laws of Alaska, 1915, 
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chapter 76; that the Governor of the Territory of 
Alaska did not call an extra session to pass Said act. 
VILL. 

Some of the said traps of defendant are worth up- 
wards of $10,000 and: some are worth not to exceed 
$1,000. 

IX. 

It is further stipulated that upon the filing hereof 
the amended complaint shall be withdrawn; that a 
real controversy in good faith exists between the 
Territory and the Defendant, as to the meaning, 
scope and validity of said chapter 76, and this agree- 
ment as to the facts is made for the purpose of set- 
tling said controversy without the necessity, trouble 
and expense of introducing evidence; that the Ter- 
ritory waives all claim for penalties provided in said 
law, and only asks judgment for the amount of the 
tax, and legal interest from July 1, 1915. 

The above and foregoing stipulation of facts are 
subject to objection from either party as to their in- 
competency, irrelevancy or immateriality the same 
as might be imposed on the trial {23] to evidence 
tending to prove such facts. 

The parties make the following legal contentions 
respectively : 

It is contended by the plaintiff that the said chap- 
ter 76, of the Session Laws of 1915, is a valid law 
and that thereunder the plaintiff is entitled to have 
and recover of and from the defendant the sum of 
$1,900 with S per cent interest thereon from and 
after July 1, 19145. 

It is contended on the part of the defendant that 
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it is not indebted to the plaintiff in any sum whatso- 
ever, for the reason, first, that it does not come within 
the provisions of chapter 76 of the Session Laws of 
1915, and second, because the said last-mentioned act, 
and especially those provisions relied upon as the 
basis of this action, is and are void and invalid for 
the reason referred to in the answer herein, as well 
as for other reasons not specifically in said answer 
set forth. 
J. H. COBB, 
Chief Counsel for the Territory of Alaska. 
HELLENTHAL & HELLENTHAL, 
Attorneys for Defendant. 


Said stipulation having been filed and presented 
to the Court, it was further agreed: 


In the District Court for the District of Alaska, 
Division No. One, at Juneau. 
No. 1825—A. 
TERRITORY OF ALASKA, 


Plaintiff, 
VS. 
ALASKA PACIFIC FISHERIES COMPANY, a 
Corporation, 
Defendant. 


Amendment to Stipulation [of Facts]. 

The parties hereto agree that the stipulation here- 
tofore filed herein and on which this case is to be 
tried shall be, and the same is hereby, amended by 
adding thereto the following clause: 
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‘Tf the Court shall find, under the law, that 
Judgment should go for plaintiff, said judgment 
shall be for the sum of $1,900, with interest 
thereon [24] from July 1, 1915; from which 
judgment a writ of error or appeal may be pros- 
ecuted as provided by law.’’ 

Dated this 20th day of November, 1915. 
J. H. COBB, 
Attorney for Plaintiff. 
HELLENTHAL & HELLENTHAL, 
Attorneys for Defendant. 


[Conclusions of Law Requested by Defendant. ]} 
Whereupon, the Court having adopted the facts as 
stipulated as the findings of the Court, the defendant 
asked the Court to conclude therefrom as a matter of 
law, as follows: 
‘‘Conclusion of Law No. 1, as Requested by 
Defendant. 

That the act of the Territorial Legislature of 
the Territory of Alaska entitled, ‘An Act to 
establish a system of taxation, create revenue, 
and provide for the collection thereof for the 
Territory of Alaska and for other purposes, and 
to amend an act entitled, ‘‘ An act to establish a 
system of taxation, create revenue, and provide 
for the collection thereof for the Territory of 
Alaska and for other purposes, approved May 1, 
1918, and declaring an emergency;’’ which said 
act was approved May 29, 1915, and forms the 
basis of this action is inoperative, invalid and 
void, as far as it relates to the facts in this case.’’ 

which said conclusion of law the Court then and 
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there refused to adopt, then and there refusing to 
so conclude, to which ruling and order of the Court 
the defendant, by counsel, then and there excepted 
on the ground that said act of the territorial legis- 
lature referred to in said conclusion of law No. 1, 
which forms the basis of this action, is invalid and 
void, especially in so far as it relates to the facts 
in this case, for the reasons, among [25] others, 
enumerated in the answer herein, said act being in 
conflict with the provisions of the Organic Act of the 
Territory of Alaska, as well as the provisions of the 
Constitution of the United States for the reasons set 
out in detail in the answer, which are to be regarded 
as incorporated herein; and it 1s further invalid and 
void as having been passed and enacted by the terri- 
torial legislature of Alaska without authority and 
in violation of the limits imposed upon the author- 
ity of the legislature by the Organic Act of the Ter- 
ritory, providing for the legislature and defining its 
powers, and further for the reason that said pre- 
tended act was passed by the legislature after the 
period during which legislation could be enacted by 
the said legislature had expired and at a time when 
said legislature was not legally in session and had 
no legal status or existence, which said exception so 
taken by the defendant was then and there allowed 
by the Court. 

Then and there also the Court having adopted the 
facts as stipulated by the parties as its findings as 
aforesaid, the defendant asked the Court to adopt 
as its conclusion of law, and conclude as a matter 
of law from the facts stipulated and found, as fol- 
lows: 
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‘‘Conclusion of Law No. 2, Requested by Defendant. 
That the defendant is not indebted to the 
plaintiff in any sum whatsoever, and that the 
complaint should be dismissed and the plain- 
tiff recover nothing by reason thereof.’’ 
which said request made by the defendant was then 
and there denied by the Court, and the Court re- 
fused to adopt said conclusion or to conclude from 
the facts found as requested, [26] to which ruling 
and order of the Court the defendant, by counsel, 
_ then and there excepted on the ground and for the 
reason that under the facts as stipulated to by the 
parties and as found by the Court, it appears that 
the act of the legislature, which forms the basis of 
the action, the title of which is set out in full in 
conclusion of law No. 1 as proposed by defendant, is 
void and invalid for the reasons stated in the ex- 
ception taken to the refusal of the Court to adopt 
said conclusion of law No. 1, as well as for the rea- 
sons stated in the answer herein and other reasons 
not specifically set forth, and said exception is taken 
on the further ground that even though said act were 
valid and in force it is shown conclusively by the 
facts as stipulated to by the parties and as found 
by the Court that the defendant is not liable to the 
plaintiff in any sum whatsoever by reason thereof, it 
being shown that the defendant is not engaged in any 
business or occupation taxed or licensed by said act 
and is not engaged in the business of ‘‘fish-traps,’’ 
aud is not liable for any taxes or license fees due 
under the provisions of said act, which said excep- 
tion was then and there allowed by the Court. 
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And the Court having found the facts as stipulated 
as aforesaid, the defendant then and there further 
asked the Court to adopt as its conclusion, and con- 
clude as a matter of law as follows: [27] 

‘‘Conclusion of Law No. 3, as Requested by 

Defendant. 

That the defendant should have judgment - 
against the plaintiff for its costs and disburse- 
ments in this behalf incurred.”’ 

which said request so made by the defendant the 
Court then and there denied, to which ruling and 
order of the Court the defendant, by counsel, then 
and there excepted on the ground that under the 
facts as stipulated and as found by the Court the 
plaintiff is not entitled to recover from the defend- 
ant, but defendant is shown to be entitled to a judg- 
ment for costs against the plaintiff, the defendant 
being not lable to the plaintiff in the sum sued for 
or any other sum whatsoever, which said exception 
was then and there allowed by the Court. 


[Findings and Conclusion of Law] 

Whereupon, the Court having adopted the facts 
as stipulated to by the parties as the findings of the 

Court concluded as a matter of law as follows: 
“And from the foregoing facts and stipula- 
tion the Court concludes as a matter of law that 
the plaintiff is entitled to judgment for the sum 

of $1,963 and costs.’’ 

to which said ruling and order of the Court in adopt- 
ing the conclusion of law so adopted and concluding 
as a matter of law from the facts found as above 
set forth, the defendant, by counsel, then and there 
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objected on the ground that the act of the legislature 
of the Territory of Alaska, entitled ‘‘An act to es- 
tablish a system of taxation, create revenue, and. 
provide for the collection thereof for the Territory 
of Alaska and for other purposes, and to amend an 
act entitled, ‘An act to establish a system of taxa- 
tion, [28] create revenue and provide for the col- 
lection thereof for the Territory of Alaska and for 
other purposes, approved May 1, 1918, and declaring 
an emergency’ ’’ the same being chapter 76 of the 
Session Laws of the Session of the year 1915, and 
being the law which forms the basis of this action, 
is void and invalid so far as it affects the defend- 
ant in this action and in so far as it relates to the 
cause of action sued upon, for the several reasons, 
among others set forth in detail in the answer herein 
and for the reason that the same is in conflict with 
the Organic Act of the Territory and the Constitu- 
tion of the United States; that in passing and adopt- 
ing the same the legislature acted beyond its author- 
ity as defined and limited in the Organic Act of the 
Territory creating the legislature and defining its 
powers; for the further reason that the pretended act 
above referred to was passed and adopted by the 
legislature after the same had, as a matter of law, 
adjourned and while said legislature had no existence 
as a legislative body, and no authority to pass or 
enact laws; said conclusion adopted by the Court 1s 
objected and excepted to for the further reason that 
even though the act of the legislature above referred 
to, and which is the basis of this action, should be 
construed as valid, the facts as stipulated to and as 
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found by the Court conclusively show that the defend- 
ant is not liable to the plaintiff for taxes or license 
fees thereunder; that the matters and things done 
by the defendant and charged against it, as stipu- 
lated to by the parties, and as found by the Court, 
conclusively show that the defendant did not do or 
perform any act or engaged in any [29] business 
or occupation that required it to pay the license fee 
or tax sued for, or any part thereof, or make it lia- 
ble for the same, or any part thereof, which said 
objection so made by the defendant was then and 
there overruled by the Court and the Court adopted 
as its conclusion, the conclusion of law last above 
referred to, to which said objection was made, to 
which ruling and order of the Court the defendant, 
by counsel, then and there excepted on each of the 
erounds and for all the reasons stated in the ob- 
jection to the making of said conclusion as above 
narrated, which exception was then and there duly 
and regularly allowed by the Court. 

And the defendant having asked the Court to settle 
allow and sign the above and foregoing bill of ex- 
ceptions and order the same made a part of the 
record herein, 

[Order Settling and Allowing Bill of Exceptions, 
etc. | 

NOW, THEREFORE, it is ORDERED by the 
Court that the above and foregoing bill of exceptions 
be settled, signed and allowed as a true, full and cor- 
rect bill of exceptions herein, the same having been 
duly presented within the time allowed therefor by 
the Court, and the Court hereby certifies that the 
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foregoing bill of exceptions contains a record of all 
the proceedings had. herein; that no evidence was 
offered or received in said cause; but that the same 
was tried upon the facts as stipulated to by the par- 
ties, and that the foregoing bill of exceptions con- 
tains all the facts so stipulated to and all the pro- 
ceedings had in this cause; it is accordingly 
ORDERED that the above and foregoing bill of 

exceptions be made a part of the record herein. . 
Done in open court this 9th day of December, 1915. 

ROBERT W. JENNINGS, 
District Judge. [30] 
O K. COBB. 

Filed in the District Court, District of Alaska, 
First Division. Dec. 9, 1915. J. W. Bell, Clerk. 
By ——————, Deputy. 

[Endorsed]: Original. No. 1825-A. In the Dis- 
trict Court for the Territory of Alaska, Division No. 
1. Territory of Alaska, Plaintiff, vs. Alaska Pacific 
Fisheries, a Corporation, Defendant. Bill of Ex- 
ceptions. Hellenthal & Hellenthal, Attorneys for 
Alaska Pacific Fisheries. Office; Juneau, Alaska. 
[31] 


In the District Court for the Territory of Alaska, 
Division Number One, at Juneau. 
Case No. 1325—A. 
THE TERRITORY OF ALASKA, 
Plaintiff, 
VS. 
ALASKA PACIFIC FISHERIKS, a Corporation, 
Defendant. 
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Umted States Circuit Court of Appeals for the 
Ninth Crirewt, Holden at San Francisco. 


Case No. 1325—A. 
ALASKA PACIFIC FISHERIES, a Corporation, 
Plaintiff in Error, 
VS. 


TERRITORY OF ALASKA, 
Defendant in Error, 
Petition for Writ of Error and Allowance Thereof. 
To the Honorable ROBERT W. JENNINGS, Judge 
of the District Court for the Territory of 
Alaska, Division Number One: 

Now comes the above-named Alaska Pacific Fish- 
eries, a corporation, the plaintiff in error herein, by 
its attorneys, Hellenthal & Hellenthal, and com- 
plains that in the record and proceedings had in the 
District Court for the Territory of Alaska, Division 
Number One, in the case of the Territory of Alaska, 
plaintiff, and defendant in error, against the Alaska 
Pacific Fisheries, defendant, and plaintiff in error, 
and also in the rendition of the judgment in said 
cause in the District Court for the Territory of 
Alaska, Division Number One, against the Alaska 
Pacific Fisheries on the 2d day [82] of December, 
1915, wherein the District Court for the Territory 
of Alaska adjudged the defendant, the Alaska 
Pacific Fisheries, to be indebted to the plaintiff, the 
Territory of Alaska, in the sum of $1,963, and 
wherein the plaintiff, the Territory of Alaska, was 
given judgment against the defendant, the Alaska 
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Pacific Fisheries, for the sum of $1,963 and costs, 
taxed at $——,, manifest error hath happened to the 
great damage of said Alaska Pacific Fisheries, as 
will more fully appear from the assignment of errors 
filed herewith. 

WHEREFORE the Alaska Pacific Fisheries 
prays for the allowance of a writ of error, and for an 
order fixing the amount of the bond in said cause, 
and for such other orders and processes as may cause 
the said errors to be corrected by the United States 
Circuit Court of Appeals for the Ninth Circuit. 

Dated this 9th day of December, A. D., 1915. 

HELLENTHAL & HELLENTHAL, 
Attorneys for Alaska Pacific Fisheries. 

The above petition for writ of error is allowed 
and the bond fixed at Two Thousand Five Hundred 
($2,500) Dollars, to be approved by the clerk of the 
above-entitled court. 

Dated this 9th day of December, 1915. 

ROBERT W. JENNINGS, 
Judge. [33] 


Filed in the District Court, District of Alaska, 
First Division. Dec. 9, 1915. J. W. Bell, Clerk. 
By —————_, Deputy. 

[Endorsed]: Original. No. 1826-A. In the Dis- 
trict Court for the Territory of Alaska Division No. 
1. The Territory of Alaska, Plaintiff, vs. Alaska 
Pacific Fisheries, a Corporation, Defendant. -Peti- 
tion for Writ of Error and Allowance Thereof. 
Hellenthal & Hellenthal, Attorneys for Alaska 
Pacific Fisheries. Office: Juneau, Alaska. [84] 
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In the District Court for the Territory of Alaska, 
Dwision Number One, at Juneau. 


Uimted Cirewt Court of Appeals for the Ninth Cir- 
cuit, Holden at San Francisco, California. 
Case No. 1825. 
ALASKA PACIFIC FISHERIES, a Corporation, 
Plaintif? in error, 
VS. 

TERRITORY OF ALASKA, 

Defendant in Error. 

Assignment of Errors. 

Comes now the Alaska Pacific Fisheries, the plain- 
tiff in error and assigns the following errors com- 
mitted by the Court in connection with the trial and 
rendition of judgment herein, the errors so assigned 
being the errors which the plaintiff in error intends 
to urge before the United States Circuit Court of 
Appeals for the Ninth Circuit, and are the errors re- 
lied upon for a reversal of the judgment herein: 

FIRST ERROR ASSIGNED. 

That the District Court for the Territory of 
Alaska, Division Number One erred in overruling 
the defendant’s demurrer to the plaintiff’s com- 
plaint, which said demurrer was and is in words and 
figures as follows: [85] 
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In the District Court for the Territory of Alaska, 
Division Number One, at Juneau. 
Case No. 1325-A. 
THE TERRITORY OF ALASKA, 


Piamacint, 
VS. 
ALASKA PACIFIC FISHERIES, a Corporation, 
Defendant. 
DEMURRER. 


Comes now the above-named defendant and de- 
murs to the complaint of the plaintiff herein, and 
for cause of demurrer alleges: 

q. 

That said complaint does not state facts sufficient 

to constitute a cause of action. 
II. 

That the act of the Alaska legislature, approved 
April 22, 1915, referred to in the complaint and upon 
which the alleged liability of the defendant is based, 
is invalid and void. 

JO 

That the act of the Alaska legislature approved 
April 22, 1915, referred to in the complaint, is 1n con- 
flict with the Organic Act, the Laws of the United 
States and the Constitution of the United States, 
and is such that the Territorial Legislature did not 
possess the power and authority under the Organic 
Act to enact the same. 

IV. 
Lhat the tax attempted to be laid by the act re- 
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ferred to in the complaint is not uniform upon the 
same class of subjects in this that an attempt is 
made to tax fish-traps and gill-nets while seines are 
not taxed. Thereby imposing a burden on those 
fishing by means of traps and gill-nets, not imposed 
upon those fishing by means of seines, and the act 
is for that reason void to the extent that fish-traps 
are sought to be taxed. 
V. 

That the act referred to in the complaint is void 
for the reason that it is an attempt to lay and collect 
a tax without any reference to the value of the thing 
taxed, contrary to the provisions of the Organic Act 
in that regard. 

VI. 

That the tax imposed by the act, referred to [386] 
in the complaint, is in fact a specific tax on property, 
and as such is levied without any reference to the 
value of the property sought to be taxed, to wit, the 
fish-traps, contrary to the provisions of the Organic 
Act in that regard. 

HELLENTHAL & HELLENTHAL, 
Attorneys for Defendant. 
SECOND ERROR ASSIGNED. 

That the District Court for the Territory of 
Alaska, Division Number One, erred in failing and 
refusing at the request of the plaintiff in error, The 
Alaska Pacific Fisheries, to conclude as a matter of 
law from the facts found and to adopt as its conclu- 
sion of law conclusion of law No. 1 as requested by 
the defendant, which is in words and figures as fol- 
lows: 
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‘‘CONCLUSION OF LAW NO. 1, AS REQUESTED 
BY DEFENDANT. 

That the act of the territorial legislature of 
the Territory of Alaska entitled, ‘An act to es- 
tablish a system of taxation, create revenue, and 
provide for the collection thereof for the Ter- 
ritory of Alaska, and for other purposes, and to 
amend an act entitled, ‘‘An act to establish a 
system of taxation, create revenue and provide 
for the collection thereof for the Territory of 
Alaska and for other purposes, approved May 
1, 1918, and declaring an emergency,’’’ which 
said act was approved May 29, 1915, and forms 
the basis of this action is inoperative, invalid 
and void, as far as it relates to the facts in this 
case.”’ 

THIRD ERROR ASSIGNED. 

That the District Court, for the Territory of 
Alaska, Division Number One, erred in failing and 
refusing at the request of the plaintiff in error, the 
Alaska Pacific Fisheries, to conclude as a matter of 
law from the facts [87] found and to adopt as its 
conclusion of law conclusion of Law No. 2 as re- 
quested by the defendant, which is in words and fig- 
ures as follows: 


‘“CONCLUSION OF LAW NO. 2, AS REQUESTED 
BY DEFENDANT. 

That the defendant is not indebted to the 
plaintiff in any sum whatsoever, and that the 
complaint should be dismissed and the plaintiff 
recover nothing by reason thereotf.’’ 
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FOURTH ERROR ASSIGNED. 

That the District Court, for the Territory of 
Alaska, Division Number One, erred in failing and 
refusing at the request of the plaintiff in error, The 
Alaska Pacific (Fisheres, to conclude as a matter of 
law from the facts found and to adopt as its conclu- 
sion of law conclusion of law No. 3, as requested by 
the defendant, which is in words and figures as fol- 
lows: 

“CONCLUSION OF LAW NO. 3, AS REQUESTED 
BY DEFENDANT. 
That the defendant should have judgment 
against the plaintiff for its costs and disburse- 
ments in this behalf incurred.”’ 


FIFTH ERROR ASSIGNED. 

iar phe Districts Court) for the Werrmtory of 
Alaska, Division Number One, erred in adopting as 
its conclusion of law and in concluding from the 
facts stipulated and found, as follows: 

‘And from the foregoing facts and stipulation 
the Court concludes as a matter of law that the 
plaintiff is entitled to judgment for the sum of 
$1,963 and costs.’’ [388] 

SIXTH ERROR ASSIGNED. 

That the District Court, for the Territory of 
Alaska, Division Number One, erred in rendering 
judgment herein for the plaintiff in the sum speci- 
fied or in any sum whatsoever. 

HELLENTHAL & HELLENTHAL, 
Attorneys for Alaska Pacific Fisheries. 
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Due service by copy of the foregoing admitted this 
day of December, 19109. 


Chief Counsel for Territory of Alaska. 

Filed in the District Court, District of Alaska, 
First Division. Dec. 9, 1915. J. W. Bell, Clerk. 
By ————_,, Deputy. | 

[Endorsed]: Original No. 1825-A. In the Dis- 
trict Court for the Territory of Alaska, Division No. 
1. Territory of Alaska, Plaintiff vs. Alaska Pacific 
Fisheries, a corporation, Defendant. Assignment 
of Errors. Hellenthal & Hellenthal, Attorneys for 
Alaska Pacific Fisheries. Office: Juneau, Alaska. 


[39] 


In the District Court for the Territory of Alaska, 
Division Number One, at Juneau. 


Case No. 1325—A. 


THRRITORY OF ALASKA, 
Plaimtith, 


Vs. 


ALASKA PACIFIC FISHERLES, 
Defendant. 


United States Circuit Court of Appeals for the 
Ninth Circuit, Holden at San Francisco. 
Case No. 1325-A. 
ALASKA PACIFIC FISHERIES, a Corporation, 
Plaintiir im Irtor, 
VS. 

TERRITORY OF ALASKA, 

Defendant in Error. 
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Bond on Writ of Error. 

KNOW ALL MEN BY THESE PRESENTS that 
We, the Alaska Pacific Fisheries, a corporation, as 
principal, and B. M. Behrends, as surety, are held 
and firmly bound unto the above-named Territory 
of Alaska, in the just and full sum of two thousand 
five hundred ($2,500) dollars to be paid to the said 
Territory of Alaska, its attorneys or assigns, to 
which payment, well and truly to be made, we bind 
ourselves, our heirs, executors and administrators, 
jointly and severally by these presents. Sealed 
with our seals and dated this 9th day of December, 
A. D. 19115. 

WHEREAS, lately in the District Court for the 
Territory of Alaska, Division Number One, in an 
action therein pending between the Territory of 
Alaska, as plaintiff, and the Alaska Pacific Fisher- 
ies as defendant, a judgment was [40] rendered 
against the said Alaska Pacific ‘Fisheries for the 
sum of $1,963 and costs, and the said Alaska Pacific 
Fisheries having obtained a writ of error, and filed 
a copy thereof in the clerk’s office of the said court 
to reverse the judgment in the aforesaid action and 
the citation directed to the said Territory of Alaska, 
citing and admonishing it to be and appear at the 
session of the United States Circuit Court of Ap- 
peals for the Ninth Circuit to be holden at the city 
of San Francisco, State of California, within thirty 
days from the date of approval of this bond, 

Now the condition of the above obligation is such 
that if the said Alaska Pacific Fisheries shall prose- 
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cute said writ of error to effect and answer all dam- 
ages and costs if it fail to make its said plea good, 
then the above obligation to be void, otherwise to 
remain in full force and virtue. 
ALASKA PACIFIC FISHERIES. 
By J. A. HELLENTHAL, 
Its Attorneys, Principal. 
B. M. BEHRENDS, 
Surety. 
Signed, sealed and delivered in the presence of: 
M. CASEY. 
GUY McNAUGHTON. 
The above and foregoing supersedeas and cost 
bond is hereby duly approved, not only as to form, 
but also as to the surety thereon, this 9th day of 
December, 1919. 
ROBERT W. JENNINGS, 
Judge of the District Court for the Territory of 
Alaska, Division Number One. 


Filed in the District Court, District of Alaska, 
First Division. Dec. 9, 1915. J. W. Bell, Clerk. 
By ————— Deputy. 

[Endorsed]: Original No. In the District. 
Court for the Territory of Alaska, Division No. 1. 
Territory of Alaska, Plaintiff vs. Alaska Pacific 
Fisheries, a Corporation, Defendant. Bond on Writ 
of Error. Hellenthal & Hellenthal, Attorneys for 

Office: Juneau, Alaska. [41] 


The Territory of Alaska. 43 


In the District Court for the Territory of Alaska, 
Division Number One, at Juneau. 


United States Circut Court of Appeals for the Ninth 
—Cirewt Holden at San Francisco. 
Case No. 1825-A. 
ALASKA PACIFIC FISHERIKS, a Corporation, 
Plaintiff in Error. 
VS. 

TERRITORY OF ALASKA, 

Defendant in Error. 
Writ of Error. 

United States of America,—ss. 

The President of the United States of America to 
the Honorable ROBERT W. JENNINGS, Judge 
of the District Court for the Territory of Alaska, 
Divisicn Number One, GREETING: 

Because in the record and proceedings, as also in 
the rendition of the judgment of a plea, which is in 
said District Court, Division Number One thereof, 
before you, between the territory of Alaska, as 
plaintiff, and the Alaska Pacific Fisheries, a corpora- 
tion, as defendant, a manifest error hath lhappened 
to the great prejudice and damage of the said Alaska 
Pacific Fisheries as set forth and appears by the 
petition herein, 

We, being willing that error, if any hath happened, 
should be duly corrected and full and speedy jus- 
tice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that 
then under your seal distinctly and openly you send 
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the records and proceedings aforesaid with all things 
concerning the same to the Justices of the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, [42] in the city of San Francisco, in the 
State of California, together with this writ, so as'to 
have the same at said place and said circuit on or 
before thirty days from the date hereof that the rec- 
ord and proceedings aforesaid being Inspected the 
said Circuit Court of Appeals may cause further to 
be done therein to correct those errors what of right, 
and according to the laws and customs of the United 
States should be done. 

WITNESS the Honorable EDWARD D. WHITE, 
Chief Justice of the Supreme Court of the United 
States, this 9th day of December, A. D. 1915. 

Attest my hand and the seal of the District Court 
for the Territory of Alaska, Division Number One, 
at the clerk’s office at Juneau on the day and year 
last above written. 

[Seal] J. W. BELL, 
Clerk of the District Court for the Territory of 

Alaska, Division No. 1. 
Allowed this 9th day of December, A. D. 1910. 
ROBERT W. JENNINGS, 
Judge. 

Due service of the within and foregoing writ of 
error is acknowledged this 9th day of December, A. 
D., 1915. | 
J. H. COBB, 

Chief Counsel for the Territory of Alaska. [43] 

[Endorsed]: Original. No. 1325-A. In the Dis- 
trict Court, for the Territory of Alaska, Division 
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No. 1. The Territory of Alaska, Plaintiff, vs. 
Alaska Fisheries, a Corporation, Defendant. Writ 
of Error. Filed in the District Court, District of 
Alaska, First Division. Dec. 9, 1915. J. W. Bell, 
Clerk. By —— Deputy. [44] 


In the District Court for the Territory of Alaska, 
Division Number One, at Juneau. 


Case No. 1325-A. 
THE TERRITORY OF ALASKA, 


Plaintiff, 
VS. 
ALASKA PACIFIC FISHERIES, a Corporation, 
Defendant. 


United States Circuit Court of Appeals for the Ninth 
Circuit Holden at San Francisco. 
ALASKA PACIFIC FISHERIES, a Corporation, 

Plait iieeron 
VS. 

TERRITORY OF ALASKA, 

Defendant in Error. 
No. 1825-A. 
Citation on Writ of lerror. 

The President of the United States to the Territory 
of Alaska, the Above-named Plaintiff, GREET- 
ING: 

You are hereby cited and admonished to be and 
appear in the United States Circuit Court of Ap- 
peals for the Ninth Circuit, to be holden at the aty 
of San Francisco, State of California, within thirty 
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(30) days from the date of this citation, pursuant to 
a writ of error filed in the clerk’s office of the District 
Court for the Territory of Alaska, Division Number 
One, wherein the Alaska Pacific Fisheries, a corpora- 
tion, is the plaintiff in error and you, the said Yer- 
ritory of Alaska, are the defendant in error, to show 
cause, if any there be, why the judgment in the said 
writ of error mentioned should not be corrected and 
speedy justice should {45] be done to the parties 
in that behalf. 

WITNESS the Honorable KDWARD D. WHITE, 
Chief Justice of the Supreme Court of the United 
States of America, this 9th day of December, A. D., 
1915, and of the Independence of the United States 
the 139th. 

ROBERT W. JENNINGS, 
Judge. 

Due and personal service of the foregoing citation 
is hereby admitted on behalf of the Territory of 
Alaska, defendant in error, this 9th day of December 
A. D., 1915. 

J. H. COBB, 
Attorney for said Defendant in Error. [46] 

[Endorsed]: Original. No. 1825-A. In the Dis- 
trict Court for the Territory of Alaska, Division No. 
1. The Territory of Alaska, Plaintiff, vs. Alaska 
Pacific Fisheries, a Corporation, Defendant. Cita- 
tion on Writ of Error. Filed in the District Court, 
District of Alaska, First Division. Dec. 9, 1915. J. 
W. Bell, Clerk. By -—————, Deputy. [47] 
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In the District Court for the District of Alaska, Dt- 
viston No. One, at Juneau. 
No. 1325—A. 
THE TERRITORY OF ALASKA, 
Plaintiff, 
VS. 
ALASKA PACIFIC FISHERIES, a Corporation, 
Defendant. 


No. 1326—A. 


THE TERRITORY OF ALASKA, 
IP Vennrinaiin, 
VS. 
HOONAH PACKING COMPANY, a Corporation, 
Defendant. 


Memorandum Opinion on Demurrer. [48] 
By act approved April 29, 1915, the legislature of 
Alaska provided as follows: 

‘Section 1. That any person, firm or cor- 
poration prosecuting or attempting to prosecute 
any of the following lines of business in the ‘Ter- 
ritory of Alaska, shall apply for and obtain a 
license and pay for said license, for the respec- 
tive lines of business as follows: 


8. Fuish-traps, fixed or floating, $100 per annum. 
So-called dummy traps included.”’ 


It also provided in Section 2 that 
‘“Hvery person, firm or corporation desiring 
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to engage in any of the lines of business specified 
in section 1, shall first apply to and obtain from 
the territorial treasurer a license. If the tax 
for the license applied for is a fixed sum, the 
amount of such license tax shall accompany the 
application. ’’ 


Said section 2 further provided for the bringing 


of a suit, either civil or criminal, to collect the license, 
and section 4 of the said act provided: 


‘Special remedies provided by this act . 
Shall not be deemed exclusive, and any appro- 
priate remedy, either civil or criminal or both, 
may be invoked by the territory in the collection 
of all taxes; and in civil actions the same penal- 
ties may be collected as are herein provided in 
criminal actions.”’ 


Under the provisions of this act of the legislature, 


the Territory of Alaska brought suit against the de- 
fendant, alleging in the complaint— 


‘‘That during the month of June, 1915, and 
continuously up to the present time the defend- 
ant was engaged in and prosecuting and. at- 
tempting to prosecute the business of fishing by 
means of fish-traps situate in the waters of 
Alaska, and that it has failed, neglected and re~ 
fused to pay the license tax, or any part thereof, 
provided for by said act of the legislature. 
Wherefore the territory asks for judgment for 
the amount of the license tax due.”’ 


To this a demurrer has been interposed, on the 


ground that the said complaint does not state facts 
sufficient to constitute a cause of action; and in sup- 
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port of the demurrer the point is raised that the 
legislature had no power to impose such a tax, for the 
reasons— [49] 

1. Congress has reserved to itself the exclusive 
control of the fish and game in Alaska. 

2. The said tax is in violation of section 9 of the 
Organic Act of the Territory (Act of June 26, 1906, 
aforesaid), which provides: 

‘“All taxes shall be uniform upon the same 
class of subjects, and shall be levied and collected 
under general laws, and the assessment shall be 
according to the actual value thereof. ”’ 

As to the first point raised in support of the de- 
murrer, to wit: ‘‘Congress has reserved to itself the 
exclusive control of the fish and game of Alaska’’; it 
is urged that by the act approved June 26, 1906, (34 
Stat. L. 478) Congress provided : 

‘“That every person, company or corporation 
carrying on the business of canning, curing or 
preserving fish, or manufacturing fish products 
within the Territory known as Alaska 
shall, in lieu of all other license fees and taxes 
therefor and thereon, pay a license tax on their 
said business and output as follows: 

Canned Salmon, 4¢ per case; 

Pickled Salmon, 10¢ per barrel; 

Salt Salmon in bulk, 5¢ per 100 pounds; 

Fish Oil, 10¢ per barrel; 

Fertilizer, 20¢ per ton; 

and that the Organic Act of the territory, passed six 
years after the act of 1906, and which provides: 

‘‘That the power of the legislature should not 
extend to the fish laws . . . or to the laws 
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of the United States providing for taxes on busi- 
ness and trade; provided, further, that this pro- 
vision shall not operate to prevent the legislature 
from imposing other and additional taxes or li- 
censes’’ (C. L. 1913; Sec. 421.) 
should be taken to mean that the legislature is not 
prohibited from imposing other and additional li- 
censes or taxes ‘on other kinds of industries and on 
other kinds of business or trade not covered by the 
fen or 1906,’ 

The reasoning advanced why the Court should so 
hold 1s not convincing on the contrary, as the Organic 
Act is the latest expression of the legislative will on 
the subject, it would seem that it must be taken as 
repealing that part of the former act which is in con- 
flict therewith, to wit: ‘‘shall in leu of all other 
license fees and taxes.’’ For the Court to hold that 
the [50] later act does not repeal the former act to 
the extent indicated, it would be compelled to read 
into the later act some words which are not there, 
to wit: ‘‘On other kinds of industries and on other 
kinds of business or trade not covered by the act of 
1906.’? This would not be justified by any canon of 
construction. The very position of the proviso in 
the statute shows what Congress had in mind, to wit, 
that in imposing other and additional licenses or 
taxes the legislature should not be fettered by any- 
thing contained in the act of 1906. It is not appar- 
ent that there is any need of construction, for the 
language is plain and unambiguous. A reference to 
the debates in Congress when the bill was before it 
would clear up any ambiguity if, indeed, any such 
existed. 
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The bill came up for argument on Wednesday, the 
24th of April, 1912. In its original form the pro- 
viso was as follows: 

‘That the authority herein granted to the 
legislature to alter, amend, modify and repeal 
laws in force in Alaska shall not extend to the 
customs, internal revenue, postal or other gen- 
eral laws of the United States’’; 

and nothing was there said about the game or the 
fish. Whereupon the following occurred: 

Mr. WILLIS.—Mr. Chairman, I offer the follow- 
ing amendment, which I send to the desk and ask to 
have read. 

The Clerk read as follows: 

Line 9, page 23, after the word ‘‘States,’’ insert 
the words ‘‘or to the game laws of the United States 
applicable to Alaska.”’ 

Mr. MANN.—Why not make it game and: fish 
laws? 

Mr. WICKERSHAM.—Mr. Chairman, I think 
the fish laws ought to be left alone. 

Mr. MANN.—Why not make it game and fish laws, 
so that they cannot repeal the fish laws? They can 
pass new fish laws. 

Mr. WILLIS.—Mry. Chairman, I will accept that 
amendment, and ask unanimous consent that it be so 
modified and reported as modified. 

The CHAIRMAN. — Without objection, the 
amendment will be so modified, and the clerk will re- 
port the amendment as modified. 

The Clerk read as follows: 

Line 9, page 23, after the word ‘‘States,’’ insert 
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the words ‘‘or to the game and fish laws of the United 
States applicable to Alaska.’’ 

Mr. WICKERSHAM.—Mr. Chairman, I do not 
think that the word ‘‘fish’’ ought to be in there. I 
think the fisheries in Alaska need protection. They 
belong to the people of the State or to the Territory, 
and they do not belong to the Government of the 
United States. They are not now being protected. 
They are not now being conserved, and if this legis- 
lature will do something toward conserving, and 
protecting the fish it ought to be allowed [51] to 
do it. ‘This simply bars the legislature from pro- 
tecting the fisheries in that Territory, and it ought 
not to be in the bill. 

Mr. MANN.—The gentleman will notice this pro- 
vision does not apply to passing laws, but only to the 
repealing of laws. 

Mr. WILLIS.—It seems to me the observation of 
the gentleman from Illinois answers the objection of 
the gentleman from Alaska. It simply provides, if 
it shall be adopted, that the legislature of the Ter- 
ritory of Alaska shall not: have the power to alter, 
amend or repeal the United States fish or game laws 
now in force in the Territory. It does not take away 
from the legislature the power to pass additional 
laws of that character. It seems to me that meets 
the objection. 

Mr. WICKERSHAM.—I think they ought to be 
allowed to amend them. 

Mr. WILLIS.—We have a Federal fish law in 
Alaska. The gentleman is not objecting to that. 

Mr. WICKERSHAM.—No. 

Mr. WILLIS.—That is all this amendment pro- 
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vides—that the legislature shall not have the power 
to amend the present fish or game laws. 

Mr. WICK ERSHAM.—What does that mean ? 

Mr. WILLIS.—It means that the present law shall 
stand. 

Mr. FLOOD of Virginia.— Suppose Congress 
passes a law revising and extending the fish laws 
there? 

Mr. WILLIS.—Well, undoubtedly that will be the 
paramount law of Alaska. 

Mr. FLOOD of Virginia.—What will be the effect 
of the gentleman’s amendment ? 

Mr. WILLIS.—tThe effect of this amendment will 
be, as I understand it, simply to take away from the 
legislature of Alaska the power to amend the fish or 
game laws now in effect in Alaska. 

Mr. FLOOD of Virginia.—It would not have the 
effect to take away from the legislature of Alaska 
the power to amend the fish laws we hereafter pass ? 

Mr. WILLIS.—No; I do not think it would, as I 
have worded it, although I did not have that in mind 
when I drafted the amendment. 

Mr. MANN.—They would not have that power? 

Mr. WILLIS.—They would not have that power 
now. 

Mr. FLOOD of Virginia.—The gentleman is aware 
of the fact there is a proposition to revise the fish 
laws? 

Mr. WILLIS.—Yes; I think the bill is a good one 
and ought to pass. 

Mr. FLOOD of Virginia.—And will in all prob- 
ability become the law. 
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Mr. WILLIS.—It seems to me this meets the ob- 
jection that has been raised in a perfectly fair man- 
ner, and I think it is a fair objection, but I do not 
believe the legislature ought to repeal the present 
game or fish laws. 

Mr. MANN.—We have. endeavored to provide in a 
way for the conservation of the fisheries and game 
up there. We ought not to permit those laws to be 
repealed, but if they want to make them more strin- 
gent, and probably do, they ought to have that right. 

Mr. FLOOD of Virginia.—I do not think the 
amendment means anything, but if it will please any- 
body to put it in, why, let it go. 

Mr. WICKERSHAM.—I shall withdraw my ob- 
jection. 

The question was taken, and the amendment was 
agreed to. 

(Vol. 48, Part 6, page 5288, Congressional Record, 
62d Congress, Second Session. ) 

This, however, did not seem to be specific enough 
for the Senate for when the bill reached. that body it 
was amended by having added to it this provision: 
[52] 

‘“Pyovided further that this provision shall 
not operate to prevent the legislature from im- 
posing other and additional taxes and licenses.’’ 

The House refused to agree to this and to several 
other amendments, and the committee on conference 
of the House reported, recommending that the House 
recede from its disagreement to this Senate amend- 
ment. The House did recede from said disagree- 
ment, and the Senate proviso was added: to the bill. 
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This occurred on August 20, 1912, and the record 
of it is found in said Congressional Record at page 


Thus it will be seen— 

J. That there is on the face of the bill no expres- 
sion of any such purpose as is contended for. 

2. ‘That no such purpose as is contended for was 
in the minds of the legislators when the bill passed, 
but on the contrary what was in their minds was that 
the legislature should have the power to levy addi- 
tional taxes on the fish and the game business and. 
on other businesses. 

As to the second point raised in support of the de- 
murrer, to wit: ‘*‘The said tax is in violation of sec- 
tion 9 of the Organic Act of the Territory’’; 

A reference to the legislation and to one Supreme 
Court decision on the subject of the taxation of the 
fisheries business in Alaska may throw some light 
on the subject. 

By the criminal code of Alaska, adopted March 3, 
1899, (C. L. 1913, Sec. 2569) Congress provided: 

‘“That any person or persons, corporation or 
company prosecuting or attempting to prosecute 
any of the following lines of business within the 
District of Alaska shall first apply for and ob- 
tain a license so to do from a District Court-or 
a subdivision thereof in said District, and pay 
for said license for the respective lines of busi- 
ness and trade as follows, to wit: 
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Fisheries: Salmon Canneries, 4¢ per case; 
Salmon Salteries, 10¢ per barrel ; 
Fish Oil Works, 10¢ per barrel; 
Fertilizer Works, 20¢ per ton.”’ 
The point was raised that this act was in violation 
of section 8, article 1 of the Constitution of the 
United States, which reads: [53] 

‘The Congress shall have power to lay and 
collect taxes, duties, imposts and excises, 
but all duties, imposts and excises shall be uni- 
form throughout the United States ;’’ 

and that said act, insomuch as it directed the money 
to be paid into the treasury of the United States 
could not be sustained. The point was passed upon 
in the case of Binns V. United States, (194 U. S. 
486, decided May 31, 1904), and Justice Brewer, at 
page 491 says: 

‘“We shall assume that the purpose of the h- 
cense fees required by section 460 is the collec- 
tion of revenue, and that the license fees are 
excises within the constitutional sense of the 
terms. Nevertheless we are of opinion that they 
are to be regarded as local taxes imposed for the 
purpose of raising funds to support the admin- 
istration of local government in Alaska. 

It must be remembered that Congress, in the 
government of the territories as well as of the 
District of Columbia, has plenary power, save as 
controlled by the provisions of the Constitution, 
that the form of government it shall establish 
is not prescribed, and may not necessarily be 
the same in all the Territories. We are ac- 
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customed to that generally adopted for the ter- 
ritories, of a quas: State Government, with ex- 
ecutive, legislative and judicial officers, and a 
legislature endowed with the power of local tax- 
ation and local expenditures, but Congress is 
not limited to this form. In the District of 
Columbia it has adopted a different mode of 
government, and in Alaska still another. It 
may legislate directly in respect to the local 
affairs of a territory or transfer the power of 
such legislation to a legislature elected by the 
citizens of the territory. It has provided in the 
District of Columbia for a board of three com- 
missioners, who are the controlling officers of 
the District. It may entrust to them a large 
volume of legislative power, or it may by direct 
legislation create the whole body of statutory 
law applicable thereto. For Alaska, Congress 
has established a government of a different 
form. It has provided no legislative body but 
only executive and judicial officers. It has 
enacted a penal and civil code. Having created 
no legislative body and provided for no local 
legislation in respect to the matter of revenue, 
it has established a revenue system of its own, 
applicable alone to that territory. Instead of 
raising revenue by direct taxation upon prop- 
erty, it has, as it may rightfully do, provided for 
that revenue by means of license taxes.”’ 

And later on in the decision the learned Justice 
quotes the following from volume 32 Congressional 
Record, part 3, page 2235, to wit: 
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‘“*The committee on territories have 
thoroughly investigated the conditions of affairs 
in Alaska and have prepared certain licenses 
which in their judgment will create a revenue 
sufficient to defray all the expenses of the gov- 
ernment of the Territory of Alaska 
They are licenses peculiar to the condition of 
affairs in the Territory of Alaska on certain 
lines of goods, articles of commerce, ete., which, 
in the Judgment of the committee, should bear a 
license, inasmuch as there is no taxation what- 
ever in Alaska. Not one dollar of taxes is 
raised on any kind of property there. It is 
therefore necessary to raise revenue of some 
kind, and in the Judgment of the committee on 
territories, after consultation with prominent 
citizens of the Territory of Alaska, including 
the Governor and [54] several other officers, 
this code or list of licenses was prepared by the 
committee. It was prepared largely upon their 
suggestions and upon the information of the 
committee derived from conversing with them.’ 

While, of course, it would have simplified the 
matter and removed all doubt if the statute had 
provided that those taxes be paid directly to 
some local treasurer and by him disbursed 1n 
payment of territorial expenses, yet it seems to 
us it would be sacrificing substance to form to 
hold that the method pursued when the intent of 
Congress is obvious, is sufficient to invalidate 
the taxes. 

In order to avoid any misapprehension we 
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may add that this opinion must not be extended 
to any case, if one should arise, in which it is ap- 
parent that Congress is, by some special system 
of license taxes, seeking to obtain from a terri- 
tory of the United States revenue for the benefit 
of the nation as distinguished from that neces- 
sary for the support of the territorial govern- 
ment.”’ 

Thus it will be seen that the license was declared to 
be a tax and was sustained as not being in contra- 
vention of the said Articles of the Constitution, on 
account of the fact that the money, although to be 
paid into the treasury of the United States, was to be 
used for the support of the territory—in other 
words, that 1t was a tax imposed on businesses in 
Alaska by Congress, the then legislative body for 
Alaska, for local purposes. 

Then came the acts of Congress of March 30, 1906, 
and of March 24, 1912, supra. 

Such being the state of Federal legislation on the 
subject of taxing the fishing industry in Alaska, the 
legislature of Alaska passed the act whose validity is 
here assailed. 

We have seen by the Binns case that Congress 
when imposing a license tax system on businesses 1n 
Alaska, was not fettered by the constitutional pro- 
hibition as to uniformity. It must be conceded that 
Congress had plenary power over the territory— 
that is, that it could legislate on all rightful subjects 
of legislation not prohibited by the national constitu- 
tion. This power it had, not so much from its con- 
stitutional power to make rules and regulations for 
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the government of the territory, as from its in- 
herent power arising from the ownership of the res. 
Having this power, Congress certainly had the power 
to confer it upon the legislature. It is true that the 
powers of that legislature are limited by the act de- 
fining those powers and that in this respect a ter- 
ritorial legislature differs from State legislatures; 
that [55] is to say, the Organic Act of a territory 
if a grant of specific powers and not a reservation of 
specific powers. 

Congress, when implanting this new jurisdiction 
in Alaska, expressly provided that the power of the 
Alaska legislature 

‘Shall extend to all rightful subjects of legis- 
lation not inconsistent with the laws of the 
United States, but 1¢ shall not, ete.’’ 

Then follow exceptions too numerous to mention,— 
more than have obtained in the case of any other 
territory,—well nigh emasculating the original 
grant, and causing it to “‘speak the word of promise 
to the ear and break it to the hope.’’ However, of its 
pristine vigor there 1s left enough to justify the im- 
position of license taxes and property taxes. Such 
power finds its warrant in the principle that unless 
a power is forbidden to our legislature the latter 
possesses the power—‘‘ provided it be a rightful sub- 
ject of legislation.”? That is to say, Congress, or- 
daining for this territory an Organic Act, does a 
thing for the territory which in its nature but not in 
its extent, is similar, analogous, to what the people 
of a State do when they adopt a constitution for the 
State. 
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‘The legislative power to be exercised by the 
territorial legislature is the legislative power of 
the territory, not that of the United States. 
Both states and territories, in a certain seuse, 
derive their existence from the legislation of 
Congress, but the jurisdiction and authority 
exercised, either by a state or territory, is that 
of a state or territory, and not that of Congress. 
Territorial statutes have a distinct and well- 
defined character of their own. The people of a 
territory, when authorized to form a territorial 
government, are vested with a qualified sover- 
eignty. Congress may limit their powers, and 
may annul their enactments, but, subject to 
these lhmitations, the territory is a government. 
Its laws, unless set aside by ‘Congress or the 
courts, are the laws of the territory; they are not 
laws of the United States, within the ordinary 
meaning of those terms; certainly not in the 
sense that the acts of Congress, approved by the 
president, are laws of the United States.’’ 

(16 Fed. 715.) 

This being true, the inquiries are these: 

(a.) When the legislature imposed this lcense 
tax, was it exercising power over a rightful subject 
of legislation? If it was not so exercising power, 
the enactment must fall; if, however, it was so exer- 
cising power, the enactment must stand, unless it 
violates some other provision of the constitution, 
(Organic Act.) [56] 

That the power to raise revenue by levying a h- 
cense tax on business pursuits is ‘‘ a rightful sub- 
ject of legislation’’ will hardly be denied. 
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25 Cyc. ip. 599, Sec. 3, and cases cited in Note 16. 

(b) Pursuing the argument, then: Such power, 
being a rightful subject of legislation, exists in the 
legislature of this Territory unless there is some 
provision in the Organic Act which negatives the 
power. Ii there is any such provision, where is it 
to be found ? 

Counsel for defendant affects to find it in that 
provision of the Organic Act which declares that 
‘fall taxes shall be uniform upon the same class of 
subjects and shall be levied and collected under gen- 
eral laws, and the assessments shall be according 
to the value thereof. No taxes shall be levied for 
territorial purposes in excess of one per centum 
upon the assessed valuation of the property therein 
in any one year.’’ 

{Tf this uniformity requirement applied to any- 
thing except direct property taxes the argument 
might prevail—but that in fact it does apply ex- 
clusively to direct property taxes and to nothing 
else has been decided so often as to be beyond caval. 

25 Cyc. p. 600-6, and cases cited. 

“Fhe constitutions of many of the states 
contain the requirement that taxation shall! be 
equal and uniform, that all property in the state 
shall be taxed in proportion to its value, that 
all taxes shall be uniform upon the same class 
of subjects within the territorial limits of the 
authority levying the tax, or that the legisla- 
ture shall provide for an equal and uniform rate 
of assessment and taxation; and in the face 
of such provisions a tax law which violates the 
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prescribed rule of equality and uniformity 1s 
invalid, although there is sufficient difference 
in the wording of the different provisions to ac- 
count for some lack of uniformity in the deci- 
sions as to what constitutes a violation of their 
requirements. The requirement does not apply 
to every species of taxation, and does not re- 
strict the legislature to the levying of taxes up- 
on property alone. The restriction relates only 
to the rate or amount of taxation and its in- 
cidence upon taxable persons and property, and 
does not limit the legislature in regulating the 
mode of levying and collecting the taxes 1m- 
posed, and it also relates only to property with- 
in the state, and neither the statutes of another 
state nor the action of its taxing officers can 
affect the question. In the absence of such a 
constitutional requirement it is not essential 
to the validity of taxation that it shall be equal 
and uniform, and in such a ease a tax law cannot 
be declared unconstitutional merely because it 
operates unequally, unjustly, or oppressively. 
[97] 

The requirement of equality and uniformity 
applies only to taxes in the proper sense of the 
word, levied with the object of raising revenue 
for general purposes, and not to such as are of 
an extraordinary and exceptional kind, or to 
local assessments for improvements levied up- 
on property specially benefited thereby, or to 
other burdens, charges, or impositions which 
are not properly speaking taxes; and further, 
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such a constitutional provision is to be rxe- 
stricted to taxes on property, as distinguished 
from such as are levied on occupations, busi- 
ness, or franchises, and on inheritances and suc- 
cessions, and as distinguished also from exac- 
tions imposed in the exercise of the police power 
rather than that of taxation. 

The principle of equality and uniformity does 
not require the equal taxation of all oceupations 
or pursuits, nor prevent the legislature from 
taxing some kinds of business while leaving 
others exempt, or from classifying the various 
forms of business, but only that the burdens of 
taxation shall be imposed equally upon all per- 
sons pursuing the same avocation, or that if 
those folowing the same calling are divided in- 
to classes for the purposes of taxation, the basis 
of classification shall be reasonable and founded 
on a real distinction, and not merely arbitrary 
or capricious. To this extent also, and no fur- 
ther, the principle applies to license fees or 
taxes imposed under the police power or for 
the better regulation of occupations supposed 
to have an important public aspect.”’ 

(37 Cyc. p. 729-33.) 


It is argued that the legislature has only such 


powers of taxation as is conferred by section 9 of 
the Organic Act—but this is a mistake. It is true 
that that section expresses the limit of its powers 
as to direct property taxation, but it is elsewhere 
granted the express power to raise revenue by li- 
cense taxes (C. L. 1913, S. 410), and as a matter of 
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fact that is the only method of taxation which the 
Legislature has adopted. 

It is said that the system of taxation adopted is the 
exercise of special and not general legislation—This 
position is untenable. See Codlin v. Kohihausen, 58 
P. R. 496. 

it is said that there has been no assessment, but 

“The cardinal rule in taxation that whenever 
a tax 1S to be fixed by assessment the due asses- 
ment must precede any valid claim of such tax 
does not appiy to Heense taxes, except where 
the statute expressly so provides, or where the 
tax is according to value, or depends upon the 
ascertainment of person or value by some des- 
ignated official.’’ 
(25 Cye. p. 628.) 

It is said that the fact that a hen on the property 
is reserved for the taxes shows that this is a prop- 
éfin tax, but 

‘‘In order to complish the certain collection 
of heense taxes, the statute may declare that 
such taxes shall be a hen on the property as- 
sessed and entitled to be paid in preference to 
all mortgages and encumbranees.’’ 

(25 Cyc. p. 628.) [58] 

It is said that there is no such business or line 
of business as fish-traps and that that fact, together 
with the fact that dummy traps are included, is 
proof positive that this is a property tax pure and 
simple—a tax on the res and not on the business. 
A dummy trap is a sham trap not used for fishing 
but designed simply to squat on and hold a trap lo- 
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cation. None of the traps in question are dummy 
traps. The complaint seeks to recover the heense 
tax from ‘‘fishing’’ traps, and if the tax on them is 
valid it would not matter that the tax on dummy 
traps is invalid. 

It is true there is no such business or line of busi- 
ness as fish-traps, but this is a mere ‘‘inaptitude of 
expression.’’ The meaning is plain when the lan- 
guage is read in connection with that knowledge of 
the fishing business (one of the main enterprises of 
Alaska) common to ail our people and of which the 
legislature will not be considered ignorant and of 
which the Court will take judicial notice. The 
legislature meant that whoever conducts the busi- 
ness of fishing by means of fish-traps must pay the 
license required by law. Although taxation stat- 
utes are to be strictly construed against the taxing 
power, yet they are to be construed to mean some- 
thing, if possible, and are not to have their vitality 
frittered away by technical refinements. 

Cye. 
The demurrer in each case will be overruled. 
ROBERT W. JENNINGS, 
Judge. [59] 


riled in the District Court, District of Alaska, 
First Division. Aug. 11, 1915. J. W. Bell, Clerk. 
3y C. Z. Denny, Deputy. 


[indorsed]: No 1325-A. In the United States 
District Court for the District of Alaska. Division 
No. One. The Territory of Alaska, Plaintiff, vs. 
Alaska Pacifie Fisheries, a Corporation, Defendant. 
Memorandum Opinion. [60] 
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In the District Court for the District of Alaska, 
Division Number One, at Juneau. 


No. 1825—A. 
THE TERRITORY OF ALASKA, 


Plaintiff, 
vs. 
ALASKA PACIFIC FISHERIES, a Corporation, 
Defendant. 
No. 1326—A. 
THE THRRITORY OF ALASKA, 
Planitia 
wie 
HOONAH PACKING COMPANY, a Corporation, 
Defendant. 
Opinion. 


In its opinion rendered on the occasion of over- 
ruling the demurrer to the complaint in this cause, 
the Court decided in favor of plaintiff all the ques- 
tions now presented (at the trial hereof) except 

1. The question as to whether or not the term 
of the legislature had expired when chapter 76, Laws 
of the Alaska legislature of 1915 was passed; 

2. The question as to whether or not the catching 
of fish to be canned and then sold is ‘‘engaging in 
the fishing business”’; 
and those two questions will be now considered. 

(1) The Organic Act (sec. 413 Compiled Laws of 
Alaska, 1913) provides: 


68 Alaska Pacific Fisheries vs. 


“That the legislature of Alaska shall convene 
at the capitol at the city of Juneau, Alaska, on 
the first Monday in March in the year nineteen 
hundred and thirteen, and on the first Monday 
in March every two years thereafter; but [61] 
the said legislature shall not continue in session 
longer than sixty days in any two years unless 
again convened in extraordinary session by - 
proclamation of the Governor.’’ 

By the stipulation of facts it appears that the 
legislature convened on the 1st day of March, 1915, 
at 12 o’clock noon. By the Organic Act it is not 
to continue in Session longer than 60: days in any 
two years. By the stipulation it also appears that 
the act in question ‘‘was finally passed by both 
Houses of the legislature and approved by the Gov- 
ernor and was enrolled and filed in the office of the 
Secretary of State for the Territory as it now ap- 
pears in the printed volume of the Session Laws of 
Alaska for 1915—Chapter 76.” 

Conceding, for the sake of argument only, that 
that clause of the stipulation does not settle the 
matter and preclude any further inquiry, this ques- 
tion arises: At what time did the 60 days men- 
tioned in the Organic Act expire? 

There seems to be a conflict of authorities as to 
whether or not Sundays and holidays are to be in- 
cluded in counting the sixty days. The cases of Chey- 
ney vs. Smith, 23 P. R. 680 (Ariz.), of Moog vs. Ran- 
dolph, 77 Ala. 608, and some others, hold to the 
negative: In the dissenting opinion in the Arizona 
case some authorities holding to the affirmative are 
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collected; and: in an opinion dated March 16, 1889, 
eiven by Attorney General Miller to the Secretary 
of the Interior that official distinctly held that Sun- 
days and holidays are to be counted as days of the 
session; (Vol. 19, p. 259, Opinions of Attorneys 
General); but however, this may be, the Alaska 
legislature of 1915, convened at noon on the Ist day 
of March, 1915, and adjourned sine die between 
3 and 4 o’clock A. M. (sun time), on April 30, 1915, 
(see stipulation); so that even counting Sundays 
and holidays, it did not continue in session longer 
than 60 days; for the full [62] period of sixty. 
days did not expire until noon of the 60th day—that 
is noon of April 30, 1915. 

White vs. Hinton, 17 L. R. A. 66 (Wyo.). 

As to the second question: defendant contends 
that the catching of the fish is a mere adjunct of 
the canning business, without which the latter can- 
not or does not exist; That it is not engaged in the 
business of fishing but in the business of canning, 
and that by act of Congress approved June 26, 1906, 
(34 Stats. at Large, 478) it was provided that the 
tax therein prescribed for carrying on the business 
of canning shall be ‘‘in lieu of all other license fees 
and taxes therefor and thereon.’’ The argument, 
if carried out logically, would result in the propo- 
sition that Congress itself having said that the 
license tax provided in the act shall be in leu of all 
other license fees and taxes, could not by a later 
law impose for the future a license larger in amount 
than that which was imposed by the former act, 
or tax the different branches or instrumentalities 
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of the canning business. Such a proposition is un- 
tenable, for the power of Congress is plenary in the 
matter. What Congress could do in this matter 
the territorial legislature can do, for the power of 
the latter extends to ‘‘all rightful subjects of legis- 
lation’’ not forbiddden by the Organic Act (Organic 
Act, Sec. 416), and ‘‘except as herein provided, all 
laws uow in force in Alaska shall continue in full 
force and effect until altered, amended or repealed 
by Congress or by the legislature’’ (Organic Act, C. 
L. 410); and ‘‘Provided further: ‘That this provi- 
sion shall not operate to prevent the legislature 
from imposing other and additional taxes or h- 
censes.’’ As Congress, then, could provide that all 
persons catching fish for canning shall pay a certain 
license tax, and all persons canning the captured fish 
shall pay [638] and additional license tax, so the 
legislature also may provide the same thing. Now, 
that is just what the legislature has done by the 
act in question: It has provided that all persons 
in the business or line of business of catching fish 
by means of fish-traps (whether or not they catch 
the fish for canning purposes) shall pay $100, and 
all persons canning the captured fish (whether the 
fish are caught in traps or nets or seines) shall pay 
4 cents per case, etc.—in other words, a license tax 
for catching and a license tax for canning. 

Findings and judgment for plaintiff as per stipu- 
lation. 


Judge. 
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Filed in the District Court, District of Alaska, 
First Division, Nov. 30, 1915. J. W. Bell, Clerk. 
[64 ] 

[Certificate of Clerk U. S. District Court to Tran- 
script of Record. | 


In the District Court for the District of Alaska, 
Division Number One, at Juneau. 


United States of America, 
District of Alaska, 
Division No. 1,—ss. 

I, J. W. Bell, Clerk of the District Court for the 
District of Alaska, Division No. 1, hereby certify 
that the foregoing and hereto attached sixty-four 
pages of typewritten matter, numbered from 1 to 64, 
both inclusive, constitute a full, true and complete 
copy, and the whole thereof, of the record pre- 
pared in accordance with the praecipe of attorneys 
for defendant and plaintiff in error, on file in my 
office and made a part hereof, in Cause No. 13825—A, 
wherein the Territory of Alaska is plaintiff and 
defendant in error and Alaska Pacific Fisheries, a 
corporation, is defendant and plaintiff in error. 

I further certify, that the said record is by virtue 
of the writ of error and citation issued in this cause, 
and the return thereof in accordance therewith. 

7 further certify that this transeript was pre- 
pared by me in my office, and that the cost of 
preparation, examination and certificate, amounting 
to Twenty-nine and 85/100 Dollars ($29.85) has been 
paid to me by counsel for plaintiff in error. 
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IN WITNESS WHEREOF, I have hereunto set 
my haid and affixed the seal of the above-entitled 
court this 10th day of December, 1915. 

[Seal | J. W. BELL, 
Clerk of the District Court, for the District of 

Alaska, Division No.1. [65] 


[Endorsed]: No. 2709. United States Circuit 
Court of Appeals for the Ninth Circuit. Alaska 
Pacific Fisheries, a Corporation, Plaintiff in Error, 
vs. The Territory of Alaska, Defendant in Error. 
Transcript of Record. Upon Writ of Error to the 
United States District Court of the District of 
Alaska, Division No. 1. 

Filed December 18, 1915. 

FH. D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
By Meredith Sawyer 
Deputy Clerk. 


